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THE STAR ROUTES

IQjntlntmlfrom VrllViflf

Jtajcis name lint these tnroriiiallon of fvcrjr
kind are confined by Ibe constitutional Inw lo mere
mlsdcmennors ont I for whenever nny capital of

fense Is rhared Ihe aimnlavv requires hat Hieac
rimntlnn ho warranted liy the oath of twelve men be
foroihorwrlyshallbopultoauswcrlt

Thnt 1 apprehend correctly stales not only llio
Inw Of ltlglntlll ns It wns tit the time but lb lw
of Amcric i ns It was nt llio lino of llio ndoptlon or
tho Ctiiilllullon nml snto ns nictcd by
Fourth Amendment to tho Constitution tlio law
is 11 Is here

HE CI AIM THAT THIS COMMON I AW

pawed mer lo in nnil was adopted ttllli our Con
Mlltitlnn Now nstnlhls question of llio right to
file nn Information wo wen nsurcd tern J by
moor the counsel mi the other sldo Mr WHson
thnt our filing this Information had astounded the
cnllto profession I lo not know whether ho said
tf America or nftho District or Colnmblft I hope
he nld of the District of Columbia for Inm bound
to presume lie spnko tlio trulli nmUl hope ir
the Parol the District ol Columbia wire ns Igno
mntns honsscrtMhnlhc could nottruthruliymako
llio snmo tlntemcnl or tho bar or tlio wholo
coHiilrjlicciuso tlio laws or llio country tlio
tnlutcs or tho country llio decisions or tho court

hnto iimrmcd mis right nnil power 10 inu mi m
formation rcpontcdly and bejond ml fiuestloti I
reer Your ccrtnln new or CongressHonor to
passed upon thnt subject For instance ns inm
id April M 1710 III Kctlon 32 or chapter 9 It 1

provided
That no person or person shall be prnsccnlcdtrled

or punished for treason or oilier cnplinl olTcnso more
illnlllnil murder ur forger ruciptnl miles llio In

iJlei uirril for Ihe mine shall bo found by n tcr mil Jury
ivllhlnllrniiMMnvl 11 llil I rnnOll if Canltlll
otrenso nforcsnld shall lie eloue or cnminltlnli nor
Bliall any pi rson lie prosectlicei erien or piimiii u nn
nny oni nto imt caplinl nor f ir nnv lino nr forfillure
under nny penal statute unless the Indictment or In-

formation lor Hie Bnniealinll ho fount or lnstltnte1
within Iw u s cars from the tlmo or committing tho or
rcnsonrlnciirrlnir tho flnonr forfeiture nfnrcsiild

Hero wo find Hint nenrly n ITWInI think tlio
first Uatuto nrilmltnllon passed lifter llio ndoptlon
or tho Coiitltutloti Ihere I milled reroirnlllon nf
tho right to proceed by Inhumation In certain
classes fir cast Now that provision passed
over lino mo hcvicm mainci rcruoii i
1011 section 1013 rr latllig lo tho flrt elntiso uf llio
vcitlon or the Simula or WW mid corresponding to
ittind providing

No person shall bo prosecuted tried or punished
for treason or other capital oireiisowllfiif murder
exec l unless the Indictment Is fuuml Ithln threo
jrc arsj next niter sncli treason or capital otic use II
dono or commtttei

Section lail provides
No person shall Im prosccuUd trleilor punished

for nny inTi nsu nut capital extent as provided In no
Hon low unless tho Imllrtincut I funiul or tho In
formation Instituted witlilu In u cars next nflcr such
ofTeuso Is coinmltlrd

llEltR AOAIX WE HAM

li recognition or the distinction between the classes
nf crimes and mi allow nuco of the proceeding by
information In tlio 0110 cue nllhimtli It burnt
allowed tu llio other This section 1011 was
amended In 1870 bv ihnnelnir tlio Period nf limit
ation from two to llireo jcars but Congress re
tained tho ImiKiinge Indlctnit lit or hirorinnllon
Acalnwf llnd tlmt In llio nctol Mnrcli 20 1801 It
Isdcclnrid

That nnr person or persons milltv of nnv crime
arlslnu under thn rcveniio law ot tlio llnlleil males nr
Incurring nny lino or forrtltiiro liy lirenclies of llio
aaiu inns uiny iii prn trriurii iritii hum iniuiiii
fimtMiil Itie tivHctjnrnl nr tMorniiNon liu ftiuml at any
tlmo within Ave oars nller comnilttlnir the ottinse

Thus recognltlug ns to case arising under the
reieiiuc laws the right to proceed by Inlormn
lion Something was said In tho cuurso of tho
argument jestcrday to tlio effect tlmt llicro might
ha vo been

bomk onT of rnocFEOiso nv inhumation
nllonod In trivial rases but wo find In 1818 tlio
statute ngnlnst thu slave trade providing that
any promiutlon liifnrniatlon or action may be
sustaimd lornny iffnise under this act nt nny
time within flvovcars iirtorMich olfi me shall hnvo
liecn commlllcd Now I uppreliend that nobody
qrer cousldired Hint nrt ns riliillint lo trivial etiscs
rcrtnlnly no ono would so consider It nt this day
llotli tlieo sections wlilcli 1 have cited that re-

lating to oflUisc under tho icvtiiue laws mid
tlmt relating to offenses under tlio act relating to
the slave trade vvcro consolidated In section 1016
nl tho Itevlcd Statutes wlilrli Is tlio sei linn re
ferred to In tho exception In section 1011 mid
wlileli reads

No person shall bo prosecuted tried or punished
for nny t rime arising ninlir thn rvvenuolawsor tho
alavo irnde laws or the United Mutes unlets th In
illttmaU Is fuuml urtV infurtnutlon U Instituted within
flv o curs nest alter tho committing of such crime

Hero ngnln you liavo n distinct recognition
or lirociediire by Inlurmntton Again tliu civ 11

rlglits net or 1870 contained n provision express
Hint all crime mid offenses committed agilmt
tho provisions or this act may bo prosccnted by
tlio Indictment of a grand jur or III cases or
crimes and offense not Inhimous tho iirnsecutlon
may bo Itlicr by Indictment or lnrormntlon filed
by tho DMrlct Court having jurisdiction And
nlthougli a portion or tho clvll ilghtsnet was held
lo bo uiictuistltutlonul mid somo Indictments
under It were held to bo defective tho coustltu
tlonullt nf Hint section of tho net wai never In
any w ay disputed 1 his section Is again re cuactcd
liilliu Uev Ised Stututea In tho following form

All crimes and omtnses eommltted mtnlnst the prO

ilistrlct
mur

111
-

case Murrays Ussco
And Ihnillvkectlou 1020 of tho ltuv Iscd Statutes

provides that
In ery case In nny court of tho United Btntas

where n demurrer Islnleiposeil to an Indictment or
to nuy counlor count tlicri or or fount liiformatltin
and I he overruled the Judgment shall tie
tfajionutrat ouster und Ihcrcupni u trul may bu or-
dered

¬

nt the sntnotirm or nkcomlmimico luayboor
dcrisl us Justlco muy require
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which passed In cunscquenco of Iho circuit
Judgo 111 the city of New York hav lug nflcr a party
Jiad demurred to mi Indictment under tho elec-
tion laws reluscil him leave to answer over nud
scut him to Statu prison Tho act of J providing
that lliero should bo nil absolute right tomuvver
over iMoiiitzed oxpressly llio right to pro-
ceed

¬

by Information Not only that but tliode
clkloiisorthc courts nratiuincnius to thu effect that
thu right to proceed by Information ilocs exist
Tlio earliest ense on tha subject that I liata round
is Hint or thu United Mates vs Mann 1 Allison
reported twice at pages 3 and 177 Tho case arose
in lSli where It wns held that tho exportation of
goods to n foreign country contrary to tlio embargo
uel of lh00 us a misdemeanor uml ould ba prose-
cuted li criminal Information Thu qucidlon was
raised whither In this cuso thu prosecution could
be by criminal information nud the same Judge
upon whom tlio gentlemen upon tho other sldo re-

lied so much In their Higumcut teslerday Judge
Story thu commentator upon tlic Constitution
w as tho man vv ho madu thu decision anil hu hi Id
that tho proceeding ould bo by Information llio
question raised III tuatntc I inn hound tuiay was
not so much whether itinust bo by Information ur
by Indictment ns It was whether thu looked tu
n criminal proceeding but a criminal proceeding

Information lmvln btcn taken Judgo Story
upheld II Nuw the hlatulo or 1S00 ictericd toln
this use cumulus this pruv Islou

lut all pciiullle and ford Iturcs Incurred by forco
of this ml mikss hirtlnbiriro otlurwlso dlieetisl
niidullpeuiiltliaund rortiliurcH Jiicurrul by foieonf
theml iiiiltleil An uel lalmi nn embiirgo on ull
ships mi vt siels in llio ports nud hurt oca or the
United stiue or b vlrtiiuof tho several ucts kuv
liliiiuiiiiilitiireto imi be prosiciitisl sued ftuund
recovered hy nttlniintililit or by liiilietimnt nr In
loriiiiitlooiiii law UMte or custom lo tho contrary
iiutwitlutiunhiig

Mlill 1IC1 NTI Y TIILllt HAV I II N

n series uf eases to which I will brlelly call Your
Honuis nlleulloii unci If lhcv duiiol i nnv lueu tun
that w a liavu tho right to llio Ihls luformailon ilicy
will ul tun Hint iiuuiuiiut tliojucou
KplnUois 11 ulnst tuuHaco lit tliuiiooplo llrailj
bulug thdiuuplu nud ngalnst lliuliislltutlons

vviiKiisjerUd vesterdii that
wo were Jn tlio caso iff US vs Malllu lSavvier
701 thiinamu Mr Jiistlev llelil vvlinelellvered thu
charge lo tlio grand Jury upon which Hiu counsel
uiiou thoo her sldu relied so inuehjettcrdii held
mi Information filed by llio District Attorney
charging a crliuolu Alaska
good und ho Mild this

We nro orthe opinion Hint nn Inform itlon niav he
llled bv llio District Attorney In behairor HioUiillid
binnwlii Ihe natlonul courts for iiilshuicniioraeom
milled luulnsl iho liuvsoniio United Hiules

Ho stated it broadly that tlio Information could
lie filed for misdemeiiuors commuted ngnllist Iho
laws uf tho United Mates From tho ttalciuiul
ntthe liemlnr Hiocau It nppears that tlitru Is
mi exception that attention was called lo Iho con
stllulloiiul provision on thu subject mid thai In
famous crimes mid iiiUdciucmmrs of courso must
bocxceplodaiid tlicrefoto they would pot come
nllliin thu luuguugo I lutteclled In that ease an
Indictment had bee n loiiud and quashed nud had
pnsicd from Hiu record cnlllel lllld tho Court
said thai belli urgent reason lor a speed
trial and mi craiid lurvut hand thu luformailon
could proticrl bo llled lhat was llio opinion iff
Judgu Field and Judge Suvvtr tiiucurrcd In Hint
opinion Again In tho ciiio of tlm United Stales
ts llltitk auwer ll vtu jiuu iieeisioii uy
Judgo Dead Inuring on this question Hu thcru
allowed an Information against a bankrupt who
luul emitted assets from his schedule nnil held
Hint nt i iimmoii luw ull misdemeanors could bo
proceeded iigaluil by information and commended
that tnodo nr procedure Ami In tlio cuso of
United Stales vs Nugle 6 Ijiw llcportcr 77J ucaio
arising In Iho houlherii Dlsirletul Now York It
was held lluil Iho district attoiiie had HiorUhlto
proceed b Inlormallon Hie ehnracier oi tho
Niiklu tiuu is not luted ill Hie report but it
vi Ithln my personal guovvicngu uiai n was a itso
or t iolulion iff tlio customs- or rev enuo laws

Tiir cask or Moarrt which also ai it aim
in 7 Iuvv Ilejiorler 390 was it case in tho Southern
District nl Vow Yuikuuii in that line tlio rllit to
tile uu information viasiipliohl Tluitcutu also was
font violation of Hie customs huts audi may say
licru that It Is u mutter within ni personal xpo
ilcnce nnd of cuurso within uiv perouul liuowl
edge that the filing r luiormuHoiri in thobouih
cru District or hew York has become a matter of
course that among tlc regularly printed blanks
In use by tha court ami III llio district at-
torneys nllleu are blanks for Informations-
And upon this point I may futthcr sny thut slueo
this case has been on I lmtu met the former UUirlu
attorney lor tho Northern District auel hu liai
told me Hint it Is almost a universal iiraclico lit
the ttorlliem District of New York also to pro
ceed by Information My iilteiiilou wus di ¬

rected to Iho point by Ills incutloiillur a enso
in which lie lull Just been ongugucl
where Ihe proccduro had been ill thut way
In U 8 vs libert 1 Central Law Journal 205 nn
Information was sustulued

IN T1U CASK or MAXWELL
lenortcel In 3 Dillon 273 thu to nro
ceed bv information was upheld That Is tho
tutu which my Irlunl unuuthu other miu was so

hear it him
Dillon imssliI upon Iho of thu right tu
file nn luformailon and tliu court In tblcr opinion
say

I As iJTenu chameit the information It a mliile
tneutwi taut noi u or otherwise Infamous
crime Hut tho question rimalus ulieiher
other than capital and lufaiuous muj be pros- -
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eeitled In nny other mode than upon presentment or
Imlletm nlof nurnnt Jury Jn oilier words most nil
lodernlorruioofwlintcvcr character or irnvle ho
proscrulnl upon nn ncrusatlon maclc liy ft granri jurj 7

he rnntlliiilontl prov Islnn quoted doea not say tlmt
nil om rii s must he proecutnl llh ino sanction or o
granrl Jury but only thnt wrtnln clnssMor offenses
imistlle Ihefnlrlmplleallon I lhal nirenses other
llinntlum railing wllhlii tlio claS 6K clally deserllinl
maybe proswued otherwise than liv the Jnterveii
linn of u grand Jury And certainly n
oirensc not capltnl mid not Inrnmous therplsno
resirlctlon upon longress ns lo tlio modo or pro
relurennd nslosiieh offsi iltlsentlrelyromietent
for IVnernw lo prov Idctlint tliey sh bo priiaeriitpil
by tmlltiiiH nt or Information or In llliiTmoilIiat
there Is no act of Uoninn prescribing In term mat
such ollVnses shall Im prociedeil ngnlnsl upon Inillet
ment or hy Inforinnllnn or otherwlso or course
thovmnylieprosceiitcd hy Inillctment This ml
mltleit nml It Is clear n nin the I inii Vmstltntlonnl
Amendment mid from nrlous provisions or nets or
foogriisln relation to grnnd Jnrles c tlinl It 11

conn mplnteil thnt crimes orml graihfl may lie proc
euiMl noon thn nresentnient or Inillctment orn grnna
Jury hut Is II rontemplntist thnt nil offense
nllhoUBh not Infamous mint bo thu projocutcdr

hero no net or ronaroi to thnt effect mill no spe
clllc ileclnrnllon or It will for or ngnllist proso
cntlou tiy etlmlnnl Inrorninllon
ItHiisninife dally nnd eonsinntusolnl nglanrt
nt the time or the American Ilevoliitlonit well ns in
tlieAinerlcnu Colonies ml was well known when
the II tlh ami ndment of lhoCVntllulloii vvnsndoplwl
which provided only fur Ihe ireylnii nctlon or n
erand Jury In tnpllal or otherwise Inrniiioiis orTenses

Kit had hecn Intended wholly toiirohlhlt nrosecu on
by Information Inntrunitootpresslveorsiicli Intent on
would Iiiivp linn tiisl LVjliirres has never enacled
neodoor criminal have no
power to pri scrlho ellher iiwle of proecoling or
iiilcorevlilenceln pnisecnllnn for dernl offenses
In a renernl vviytdo tedernl Court must bo gov
erneiUnlliesorispeel by the common low with tlio
inoctlllenilnii poinied out bv the Hnnremo Diurt
tinned Wales vs HldiiIosrtil onaress nev

utiiilc innilcil Itslirnl offense nnd clothed tlio
ldlernl Omrf with Jurisdiction over such offense
nnd no leital reason cslstt In the nliseneoor exproo
li Rlsinllnn why such must ho prosecuted In only one
or the two wtfl known common Inw methods

llesirnlntsliaveln limlnnd been Imposed upon
llio in1 iMftf4i bin tin Hnt tliosp at llio klncflown

IIIhI I lta nllnnAVdrnlinrdlnrn nt 111 tinrP- -

V mined 4 111 Com W Fly tho Coiitltntlqn of
Peiinajlrnnln both kind nro ifleetiitly rwtrleteii
llvlluilcomtltiitlonliowevcrlnruntintlotis nro still
nir riwl In llin tnl llin- - nrn Imilllil lllld mjeCtl

I hey ore ronllned lo olllelnl mlsdcnu nnors nnd even
ngnllist those they c in only be nicd hy Irate of Hip
rimrt O Wilsons works III 111 see also f Wend
III i om m note as to bill or rlalila nnd decision
In New York Whartons Criminal J aw seventh
rttllinnfto 13

Tims bv constitutional protlsinn anil positive
legislation Intliu Slates liirormnllnnsn n mndo
or criminal prosecution vvcro ellher very much
restricted or nbollshcd mid tho result wa Hint ill
llio fetnto court llio provnlllng method or prose
ciitlou wn by Indictment nnd naturally tlio samo
pnictleo obtnlncd In tlio Kederal courts Hut tho
constitutional provision Filth Amendment
leaves all offense open to prosecution by in-

formation
¬

except tlioso which are capital or lu-

minous and there Is no enactment of Cowrys
preventing n resort to tliitnodo orproicdure On
tho contrary llicro are provMon In r evcral acts
or Congress which imply that Informations may bo
llled for criminal offenses Wo aro of tlio opinion
therefore that cinvncs not capital or Infamous
mnv In llio ill crcliuu of ibDCourtbo proceulcd
by Information

I liavo also to refer to tho fact that my friend 1 c
tcrday In cltlnj Judce Field s charge lo tlio grand
Jurj delivered In California remembered lo for ¬

get that lodge Held in that charge specially ex ¬

cepted Hie right to proceed by inrormallonuiul
nncooMzrn that nioiiT

mid then went nn lo siciik n lo tho proccduro
before n grnnd Jury I think now Hint I mnv
fairly claim tlintl hiitoshovvii to Your Honor not
only that llio right lo proceed by Information
Isted by tho common law when our Constitution
was adopted but that It camo ov cr to this oiiiilry
ni opart or tha Institutions nnd proccduro which
vv o Inherited that It was early recoiilred by Con ¬

gress that It has since been reiieatedly recognud
by Congress and Hint It lias been tepeatedly rec
ogiilrcd In numerous cases by llio cuiiits or tho
United hUtcs nnd In all portions or llio country
I think llicro Is but a single case which was of so
littles lmnortmico that our friends on tlio other
sldo

Bin not nriFtt to it
ncaso arising In Washington Territory nnd re-

ported 1 think In ono nr tlio volumes or the In
toriinl llev euue Record nntedallng these III which
ihn iinoUinn nftbn rititrL tvns ihiU the lurormatUin
should not bo llled but in Hint district Hint case
has since been overruled by tho two tleilloiis
which I hat o cited rrom Snwcr Novvit being
show ii that tlicro I ft roiistltullonnl mid a legal
right to llio nn Information In time buses nf cases
for tome offenses llio question which wu next
come to Is vt hellier tlio offemo churned In this In
formation Is one thai cones within tho class in
which Information are nllowablc Ihoonlyliml
tallon that Is pretended to exist upon that suhjeet
Is the limitation in llio amendment to tho Consti ¬

tution which has been nioro limn onco quoted
liere or courso It will not bo palcnded that tlio
offenso chargjd In

this iNroRHtTio r is capital
nnd therefore all that wo liavo lo ascertain Is
tv hethcr It Is liirainous In seeking lo uscertalu
what crimes aro Iiihimnu wo must or course go
back to sco what wcru infamous nt tho tlmo of
thu adoption or tho Constitution will show
us what tho meaning or the lauguago was at tlio
tlmo It was so used Ibis amendim lit to the Con-

stitution has been passed upon by tho Supreme
Court ortlio United States In ouo case certainly
relating directly to tho other clause or tlio amend-
ment thu clnusu which follows this about Infa
mous crimes mm which iieeiuics unit no

uu uepriteutlsloiisoreliitir7tllloCrlim vvlikh aronot In- - J nJrr ikA
iiiitiii t iiiii inMKusiviHniiiiiiiiu untie ii i ujr -

liifornuitlari bv a attoriiev That was tho or t s Hobo- -
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That

ken Ijmd nnd Improvement Compiny 18 Hovvnrd
tv hero llio court inicrpreicii mo wnrus iiuo pro
cess of law nud say Hint they woro undoubtedly
Intended to convey tho mnno nienuln as the
words hy the law of thu land III Vagna Charttt
Lord Coke III his commentary on thnso words
2Int50nstlicy mean duo process of law

J ho constitutions which had been adopted hy tho
several Mates before tho formation of tho lVdorul
Constitution followliu tho lauguago or Iho great
charter mora close generally contained tho
words butby thojiidgnient or Ills peers ortho
law ortho laud In Hint case a distress warrant
had been Issued by tho Solicitor or thu Treasury
nnil had been levied upon tho properly of a de-
faulter lo tha iovcrnment nnd tho question was
raised whether thnt was duo process or law mid
on lhat point tho court said

Tho Constitution contains no description orthoso
processes which It vvns Intended to allow or forbid It
Uoeauol even declare tv hat principle nre to bo up
piled to icscertalil vvhllherlt bo due lirooess Ills
manifest that It was not left to the legislative power
to mint any process which might be dovlsid The
nrtlclolsa restraint on tho legislative us wi 11 ns on
llio executive nnu juaicmi powers oi ino
cioverimcntt and eatiuot bo so construed as lo
leave Conga Trio to innko any process

etuo priK oM or law by Its mere will To
wlintprlnrlplei thoo are we to resort to ascertain
whithir this process by Congress Is elite
prwo ss I iitlila the answer must lie twoiohl Wo
must Ivamliio the Constitution itseir to sco win t her
ilil-- itM j In Ill finillirt u lib ltuv elf llfl llrnvllnn
iriiot round lobeRowe must look to those settled
itaigunud mmlesorproei idiiig existing in ttie com
liioiiniils mute law or Inglaiid lieforo tho emigra-
tion of om nnu store and widen are shown not to
hav nine ii uiistiltesltu their civil nnd political condi
tion b b iv log In eii acted on by them nller tho set ¬

tlement uf this country
And we contend that these nro tlio principles

w hlch must bit applied with reference to this ones
llounflnlumoils crimes It luvolvuns Your Honor
will perceive the liecustiy or our going bat kto Iho
oldre ports In konio rni to tho lollos tor Hie ques
tion oi wuaiwasiui uiiuusiiii- - in tnuiiiiHieriiprae
tlcu tu d repotts or Kuglnud t ens d to be Important
liceutise It vvinuiiicMIou which allecied merely thu
civil liglitsiif iiltiies csiind by legislation many
tears ago ilscllect upon witnesses ceased becnuso
every arty viiisnulliorl7id In bo n witness uu
mailer buw liilamotts lie i lUht bo Therefore If I
shall go back tu Iho old niilhorillcc even though

l ixtiri tiik coitiviit
nfni friend mi lliontlier side wiio hisso llttlo re ¬

spect for aullioilt I trust I snail not bo supposed
lohumukliuiiii nrelciiso ol knowledge but re-

ferring
¬

slnipb totliUMiurecUliuu Usinns to inu
we can llud Hiu propir test to npplv on this ques
Hon As has been slated on the oilier side it wns
lor n long period claimed oraistimeu Hi liuhum
tlinl the iiiusllnn whether u crlmo wns Infamous
vvastnliuileeldiil b tho puiililiiiiout which tins
or might bo lulllclcil for It and that t low ton
stnully crui out It crops out In soiiiu or thu deci
sions hure mid It crops nut uv en In thu arguments
or tho counsel on the nthcr side who u Her stating
Hint it hud ceased tn ho n law went nn tn icfortn
It und argued rrom it ns If tho question of punish ¬

ment wcru still thu rial lost Alter thlsdoctrlno of
tho punishment being tho test lind begun tu ho
shaken tlicro wns thou somo claim Unit tho form
ol llio Judgment was tho test us lo whether n per ¬

son was rendered luminous h u conviction Upon
this quistlou nud Ihls view Sir William Stolt
nllernaiil Iord htnwell In llio case or Vllle do
Viirsovle rermrled In 2 Dodsun 171 considers this
question historically nud tonus to thu conclusion
thai the question whether a crlmo Is liirainous Is

to ho suited lit tlio itntttre or Iho crlmo And thai
nsvtusuIs tlio undoubted Inw of this country
I ho cuiiktlflii whether n crime li Infiraoiis is set ¬

tled solely by llio natiiio of tho crime without
roTerenioto tlio Judgment actual or possible nrto
en iiiiiUliinont And tho Kiimo doctrine Is laid
down 111 Iho casu iff Sliepnrd in 1 Abbott In
Uml cum It I mid

Wo ought perhips lo remark that the position
by the del ml vnts attorney mid the charge In

thlcnso luvolvesn IrliiiiylsiiolsusiiiliiHil Thufnct
llialthuiucuHsl Is liable on conviction lo he Impris ¬

oned In the n ulli Hilary dues not ilelermluo the
uffi use to be a I loiiy tm tbiieoutrnry u filonyut
rouimon Ift vimliritees only such crime ofuro inm
IsliiiblncaiilUlli Nor Ill iiulnramous crime furir
tlieilertiiiiuiitanouldbeieoiivliteil on such ehargelt
would not remit r htm Incomiit te lit to testify a n w It
piss ns would he the result ir II wero ivci imen fatit
Jsellliir does Iho charge nee essarlly Invnlvo perjury

WHICH wuulil iiuu tiM t - ui iiiiniuiis
SO THAT IT IS THE UNDOUIITEI I AW

that Iho li st if what Is an liirainous crlmo Is lo bo
gov crneil by the question or Hiu crime Itself In
iliidthnt nucstloii Deems In liavo been settled
broad by till Iho Judges or linglniid ill Clancys
case reported In Iortostue 203

The Ifouso or lairds on nl Inhaler fur treason took
tho opinion or all the JuJgesuslo whither one con
t Icled iff it iiisil meaiior In jirlblugn w llin ss tu go to
I rum so as not tu testify and w ii bad been on such
eoiivlclloii Kentineid lo thu pillory was liffamuus
J hu judges held Hint be wns rcudircd luminous not
bessiuso eff tlio punishment though Co I7tll h
dues hi em lo liilhMnti us niucli lir If n Jinlne shuiild
senleuceainan lo stand In u pillory for a trespass or
riot n llbelor sedulous vioritsaiut ho should so
sluudet this would uiit mukuhlmliirnmousoas
never In be a vvltuist beisusc tho crimes
in tlielr own nature aro not Kr
lictly liirainous but rutin r exorbitant In
point of rostmeis mid mlsbilinvlor but lie that
lias been convicted or stood In thu pillory for per-
jury or folk cry Is trul Inlumousi and su Is lids
IIhii v Cur fits crime wusu lutsuiili 1 cIitiulHstliieeu- -

eleavurloobsirucltbe publiu Juitleuof tho ktiudoni
not by inscoiiriiug or nrKiuiucwiiii n wunisesnr on-

i oritur in uiitfiieu lilm vv Hi reason but bvelovvii-- v-t - jj i
riglll liruilll UIIU curl in inn nun nil iiiuut jr tnnii
no man would nllimptbui 11 btse mean and In-

famous racil And Ibis was u crlino not
- ie iiilttiMini Inr lllvHitrlnt Of lltiiltillt HVCtl

of corruption n luting In evidence and li stlmoii nnd
udiult that nitoodiffrald of And which ho told Your Honor It wns iculimt reason to man ns

yislt rtiiyouvvouldhearftglilealoriieforuihls witness who litis been convicted of bribing niifcur
i ufti t rniitlmruf it wltiiessieHSUcli

k pirji wit j yv JlraW rMAAKSZEiEof it from ii iiiit - -- - -11111 g cutujiuiii iLV rli lnw

niptfof

otleuses

enacted

lueilt Ull iiiiuiuuiis e11 11 inu VJ 7
Tliu text books an llio icports lew all of them use
this lauguaiu I think without oxecplon they
sny tho dcllnlllon iff crimes which nro Infamous
it triason felony nud llinsei crimes which lira In ¬

cluded under tho iloslgiiatlou or crimen falsi III tho
liouan luw That Is laid low u also by tho Hu- -

promo Court or MaMnchtisctf In 8 CtuhlniSdl
mid In ft 1ciiiiiyWsula cose which I lint already
cited

Itlsnolncesarylogolntonn nrgument to show
that conspiracy lo defraud wnsnnln Wnny Ililoen
not come with any or Ihedeiiultlonor relonyasut
ilcrstoodat the tlmo or tho adoption oj the Contl
lotion Illaokstonosavn I Com iTC tiS felony lsii
offeiiowlitch occasions it toial lorrilture of either
Innds or gooils or both at tha common law ami to
which cnplinl or other nunlshinent may lio suir
aiHwl according lo tho degree of guilt Hee i mo
phens Comm id

I call Your Honors nllcntlon In Hint connection
to tho easo or tho United Slates vs Hhcpard
vvl cro they say that felonies nt tho common law
at Hie time ol tlio ailnptlonof thoConslllut hit con
aisled only ol crimes which wcro caplially pun ¬

ished
The question then Is whether conspiring to defraud

Iswlllilnlhls ginerni designation of a crlmrn fiiul
Iinklnff llrst nt Ilia tcxl lxicikil we III I Hint nsu Ken- -

rrnl thing they sty treason sn I foony and every
crimen faUt as perjury forgery and tlio like
llhliop on Crimes I orii Ullbcrt on ilvldeiico i0

Thatsecmslo conflno It lo that class of rues
mid ir we except forgery on ol mo tcxi writers in
tlulrcnuincrallon rcfor onlv lo crimes which ui
rictly cniicerii the ndmlnlstrntloii or public Jus
lice In other words they say that 116 crime li
tnnmnns ascnmltnrvvlthlii the definition rttcrlnitn
falH miles it directly concerns tlio administration
oi piniiir iiisiue mm lout leans ru
tlertrf 1 373 to say that rrom Ihcso decisions It
may be iledncod that the crimen fM n the civil
law not only involve the charge M lalscliood
butnlsn Is ono which may Injuriously affect llio
administration or Justlco by tho Introduction of
falsehood nnd frntuJ

My rrlcndiiu llio nthcr sldo jeslcrdsy cited tho
rose of Commonwealth vs Sharer 3 Walls A Serg
1 might any hero Hint they cited It as suslnliiliu
nmongolhor tlilui tho point to which 1 shall
liavo tn refer In a lew moments that In that case It
was held that n imiiUhnipnt which Incapacitates
ns a Juror or n witness renders him Infamous Let
usmowhctlicr Hint It a correct statement ortho

asc In thlscMOfishcrlffliad been couvloicdof
lirlhliigR voter Ho wiilncllglblonshcrlinr ho
bad commuted mi infamous crlmo Ihooplnlon In
this c iso Vina delivered by Judgo Kennedy mid
wiui iiue uciorcneo 1 inigui peruus cuuiiueiiu
his tlows to the clients on tlio oilier side Judje
Kennedy says

Tor nllfiough nn officer may In n popular sense lie
said lo hav e i endercd hlniseiriiirjmou by the general
iciioroinis immoral conauct wiiuoui iiavm

lumseir llnbto to n criminal prosecution nnd
punishment nt law yet It I very dear that tho
nuUers ortlio Constitution did not Intend Hint the
word Infamous should bo nppltcd to nny oillcer so
nn to cnusehlm to bo removed from oflUe however
Immoral hiscomhiet may have tiepii unless ho has
beii guilty orsiimo offense Hint li ntailo punlsbablo
bylaw bwmso by the express terms or the pro- -

vi iou uu w not vo u ji niuveM fn
oillco without prevloii ronvlcllon which can only
lie win n ilimiflciiso rommlltrd by him Issuchaifs
mode puntstiaiile by law I to may therefore h come
bvrfniontlii tlio i iieral citlrmllun iff theworlilbr
having renderisllihnself oifons uml drlMnUlr wide h
Isnneiiriliemeinltigs irlveu by ilr Wibstor In bis
dlctlonnrytothoword InfiiinouV vvlihniit havlnt
mndehlins lfllahleto n prosecution nndronvlction
at Inw rorhlHmlicondiict lndeiiltie may bo so no
lurlously and entirely itesltuto or truth ns to bo alio
aether unuorilir or cretllt cvui w lien called lo tes-
tily on unili mid ycl never have hi en guilty or perjury
or nny other Indictable oriuiisp In shmt Hit re
arcalso many evil proctkesof which u man may
bo guilty brnldo that of Ivllig which may bo
said to He at tho root or almost all moral
obliquity for which lie cannot be Indlotetor pun
ished y law nnd yet they nre nifllelent to render
hlmlnrimous In ttiorslhuutlou of tlio mnro Ion Ill
gent nnd virtuous porlton of llio community Ihoy
nroso numerous ft would bedltllcult to enumerate
tlioiiiatl mid at tho anmu time so various that tbare
mlirtil protMblyhomimoitlverHllynr opinion wliolher
Ihevotuht to bo regarded as attiuliliig tnfamv to the
pinion Hot Htnce necord ng lo tho express terms or
iho provision hi tin Uonttltuilou It Istinlyoti coite
I tun or the fiillce r i ither or nlittfhnvlnr In his oinco or
or some Inonions ernie tliereforo scorn as If tho
makers or the Constitution Intomlesl tlmt the law in
force lor tho time being shojd determlno whether
the crime was Inninoiis or not ir this hud
not been InttiiiloJ It Is reiesoinhts to conclude thnt
they would have given sumo oxplnnnllon or vvhut
ttiey meant hy thu term Infamous hut not having
dono this wo aro fell to Infer ttry fairly Hint they
tilti ntlesl to uso It III II lud semination which wits
stlllcdmtd known aul therefore rendered all ex
planation unnncessary Hut llio words tntnmoies
crime are probably a legal phrase nud are tlurj
foro to lotukeu hi their ICHiWciue iiiiIom Horn 110
context It appeared tlmt sue i was not the-- Intoniiuii
which cannot even be pretended tnliotbk rase here
but the eootrnry would seem lo be limit cloirly In
dlcntctl by tho use ortho word com Mloix It becomes
iicccftsjrv now to ascertain the leal liunort
or tills phrase Sir Wibittr who In his
dictionary adopts the meaning given by

ncvclniicdlathn 1 to tho word Infamy
sivs In Iavvr It means Hint loss or character or
public disgrace which u com cr Incurs nnd by vvlileh
nolnndertdlncnpnolonr being u wfrncii or Jror
And accordingly In lomltna Iiw DUHnnary nicx
jilnliilng the huiiio term It Is laid down tlmt Ciuin
i xtetuls to forgery perjury gross cbcis tc n id
disable a man tu bo u wltmss or Juror it has uu
niiisllniiably beencloarlyHottleil that the conviction
ora person of an Oifumoai a line renders him Incom
petent to bo n witness iherontier but the conviction
iffa crime considered not Infamous at common law
lias nover hi en hold uiilass by statute autllclent
to dLciblo 1dm from bone n witness seo Co
lib rb Com Dig lit testimony A J U
Clnncoys ease rortt scues Tteii mu ilnrlng vs
Hlilnixnf21lliin Iimi 1 Ihlll v It illtiishell vs
Harroltfllv nnd Moo 4111 H U Jt loj- Ojiii Ijiw

CL Theoffensiviwhlchd siuillfy a persoiPlu glvo
evidence when couvlctesl eff toi samenro triason
MonyHiiu every species or me eunwiinijei sucn ai
forgery perjiirsutiornatloii or perjury ntlahit or
raise verdict und other offenses of tho like descrip
tion whlcl Involv e tho cliarco or faltehrtrni awl nfftrt
ttwtuMtcivlmtnLitratlonof juxtltf 1 Hale 1 C J77
Com Dig I ItTostm A it Co 111 H li Vlllll IV
3ii221tussillunCrlmesfiirri Ho brbery taken
hi a som ivvlint n strtctcit sense mtst be retririled ns
nn IninaomolTimso land for tlmt reason renders the
party convlcteil of tho snme nn Itifompclcnt wltuess
us fur Instance for offerlm nnv isoduo reward bv ur
tnnny person whatsoever vvliossAiiCliwiry proiTeiiloii
or oiesillcjis itiiiki lomn uiimiFiiseiTiilon n nuriuc jus
tire tn ortfT to trotnence his behavior in eifllw nnil in
rltiwhtinta act contrai y to the A nouvt rule of honor
unit honest

Mr Iiigersnll Docs Hint cllo nny cnsciT
Mr Ill Us Ho expect all llio nutliorllloi from

you
Mr Iugersoll I simply asked you for Iho au-

thorities llicro Is no occasion for any smartness
from von

Mr UIlss Yes several authorities nro given 1
Hawk 1 C cap 07 sec 2 SJmt 113 fill Cum
Ill 1 Russell on Crime IM

Though In Vlanccif cote f Fortcscuos Itep 203
where after great deliberation n conviction eff
bribing n witness lo absent himself nud not give
evidence was held to bo nit naraoiisoffeuso by
seven nf tho Judges nnd for that reason rendered
Ihe party Im anablu of giving evidence that great
nud ilbHiieiilsbcil Judge Lord Holt then Chief
Justlco iff llio Kliiu sllench doubled tho propriety
or tlio decision Tha ground or Hie decision In
ttnnccifi case tins that tho purpose or Hie
bribery was to iMmH nnd vencrt the ait
mlnMmtlon nf puWc Jmtlee ny prevent ¬

ing tlio truth Irom being mndo known
The snmucrouud wnsnrlontod ill ft late case or Hush- -
ell vs llarrett Ity t Moo 131 8 C 21 li a Ijiw
433 Ill this latter ease tho objection to llio vv It
noss was that hu had been oonvletcei or a con
spiracy to bribe a porson summoned as u witness
pin an lniorinaunn ajtunsi inu ruvcuue lavvsj not
to appear before the Justlco iff tho peace
who wero to Investlgato the mutter nud do
i Ido on It mid held by Hie court according
lo the principles or Clniieeys can thnt hu wns
rendered Incompitcut b the conviction Audit
is purlcclly clear Horn what Uieiourl sny In Hill
latfcr case as also Intliu casu or Clancy thut It
vvns not beiauso tlio party had been cont feted or
bribery or n coiKplmcy lo bribe that ho
was rendered Infamous nnd tliereforo incom
petent to glvo evidence nut beiauso
he had been no so on necount of Hie
object Hint was Intended tn ho cllerhed by
means of the bribery which was thut eff ohslruetlwi
nnd ptixoUng the atlmlnttiiullon of pulJlc juitlce
Hut loriiipluiid illegil pmclceS in glvhu ru
wards or nuking pmml ii In order lo nrnitiro
tiiteltitliuclcelloiisof iniiuherslnserielti Par-
liament

¬

iiltluiiwh In a moro cxleuded tense
ileiiomlunled bribery and punlshablo at com
moil law Ilex vs lltt il lltirr 1331 per Iiril
Mansflclel hav o jicv er been he Id to render persons
convicted Iheriiff Infamous or lhcniiabluntulv lug
cv Ideiiccur serving as Jiuiirs Iinlecd I think I
may sa It has nover en eurrod to nny ouo to innko
tlioolijicllou ns founded upon Hie principles iff
iiiniuioii law which or Itself nlona Is
very powerful If no conclusive ivldeuco tu
show that such corrupt nud illegal prac-
tices

¬

wero never considered inamniit
e limes blutiiles however huvu been paMillu
Uughtiid as nlsu in somo of the United Slates
retidi ring persons convicted iffbrlborynt elect Ions
iiienpublo iff holding Uiorcurtui nil olUionr Iran
chlse or of voting nt the snmu sou 1 liussoll cm
Ctlmes IM mid note A Ihlln edit 13J0 Tha
passage en iiicsosiniuiesiuso luriusneii strong cvi
elciicu Hint n conviction fit eoinmoii law tu such
cum s did not work any disqualification tu hold
oillco or glvo evidence otherwise His passage of
them would liavo been tinntcossary

i think Tiitiirrong i am jrinniu
In saying that so for ns that enso Is cited as
showing that n convletlou iff bribery or any
offense of that nntiiru wlcru It doe not directly
concern the administration or Justice nt common
law did not render thu patty either Incompetent
us n witness ora Juror and so far us that case was
iltud hero cHe iday certainly as bearing out
Hioso points it wns imiiivciicuiiy oiicu un
doubtedly arising from thu fact that
they referred to two cases which
luy down Iho snme doctrine but
the Judges go on vrlUi all tha forco
that Italics can give to dissent from that nndsiy
that nothing or thut nature renders Infamous un
less It concerns tho administration or Justice I
liavo upon my brief named various crimes which
liavo been held not to bo luminous I do not
know that I elcslro to civil alentlou to any or these
eases at tliu present moment in particular except
to suggest that perjury suboriiutfimorperjtiryatid
suppression iff testimony by bribing a vvllticsslo
kelp away have been held Infamous while on
tlio other hand tho attempt to procure the
nbecucu of witnesses lias been held not Infa-
mous

¬

as also tho obtaining of goods by ralso pro-

tein es ombuzlcmont tic Ami in tho United
blatc courts usNiult uml battery with Intent to
murder has lccii held not to bo nil lulamniis
crlmo 3 Washington C CDS In tha enumera ¬

tion of cases I liavo given Iho crlmo of conspiracy
to defraud It lias not appeared cither in the
cases quoted ns Infamous or in those quoted as
not Infamous Tho crimes held lu-

minous in tho Kuglilh cntitts nil
relate directly to llio administration of Juslloo ex ¬

cept forger perjury nud larceny Felly larceny
Hliommoiilavv was undoubtedly Infamous but
at a later stago Iarllnmcnt intervened by btatuto
tochaiiKOthiit In this country nil except lar-
ceny forgery mid receiving stolen goods that
biitiihecMi held I nlamous concern directly thoud- -

ministration ofJudlco and tho crimes involving
soma dciicu ol fraud liku fulso pretences embes
tcmciittlo nro held not to ba liirainous Wa

conio llien squarely to Iho qiicsllou Is conspiracy
to dufrauii au Infamous crlmo vv ithln thu meaning
of thu Constitution

II B SAY THAT IT H NOT
1 - 10 llxil lln in A ltn IavIanil wu say niuii ujYt i t ww w t

I hook nutliorltlcs which wero cited ono certainly
cited on tliu otnor Bine cicru- 111 wuicn inu
word consplrncy Is included in tho enumoratloii
of other crimes do not bear out tho points vv hlch
they vvcro cited lu support or that these cases
when thu word conspiracy Is meet do not refer
luintitnimrv in tbo innsu lii which wa under- -

1 think I shall show Hint I am Justified In say ¬

ing It
This question cameup most cllitlnclly In the caw of

the Vllle de Vnrsoylo i tMdson 174 where though It
wu In nn admiralty court Sir William flcolt lrd
HtowolDaaldho must decide II on tho principles or
lommon law lie held that there wm no ruse In
which it conviction for conspiracy had been held to
make n mn Infamous unless It wns ft conspiracy to
do something which iilrertly affected the rtifmlnlilra
Hon of justice nnd that he would not
no beyond Ihe exlslfng decisions The eoso before Hlr
William ttrattwM ooe where lord Cochranowho
was offered as a wline lind lioen convlctcil of n con
splraey to deprtsi the pnblle Mnds by the clrcnlatlon
orunlounded reports 1 no Indictment on which III
liordshlp wm eunvlclel clnrgwl In subslnnjc that
be Iiad dexlgntdlv unlawfully and fraudulently
conspired with certain other persons therein
named to circulate false Intelligence for
the purpose of oecnslonlng ft temporary
rhelnllio publlo funds nnd thereby to derrmid the
Klngamibjeeis 1 he fourth count charged Mm with
having rrnudilentl c raiisplreil to cause letter
lobe sent to Hlr Thomas Folet the commanier or
Ilia Majesty a ships on the Down station wlthn
wlckolintoutlnnlo impose upon him nnd to Induje
hlmtocommnnlcntntlio raise matters contained In
Hie letter to the lords or the Admiralty and through
them to the putillo
tho design belug lonfTcct tho public lunds It was
n letter as I recollect ltallcijlng tho entire do
ttructlon or Hie French tltet There were other
counts charging the samo fMinl but varying the
description nsto llioinodcs or executing II Ho was
convicted and sentenced to pay n lino ot 1imq tu
the king to slmul in tho pillory and to suffer
thrco months imprisonment nnd ho did so
Tho Kings advocate urged that said Cochrane
was rendered infamous and dljqunllfled by hi
conviction Tho contrary was cunlcniled by Mr
luslilugton Tho Kings ndvocoto urged that Ilul- -

lir lur- - larpnlrw Im u 7 lain fit rfl ill llllil MUUO
nuently mentions conspiracy as re crime of
blacker die Hum barratry Ho nLso cited toke
Sir William Bcolt 111 chjcldliig tho case said

In triutnrtliHhtnr ftf this Silb1eetlt clearly nil
pears that f r n long tlmo the hicomn tency
supposed to result railur from tho mode or punish
incut than rrom the nature ot tho offense To some
modes or punishment Infamy appears to have li en
tishnlcjvlly attached and Hilt Inramy carried along
with It tho Ineoinpeli noy or tho uerrau wio iiui
suTureil It Acconlln ly JOrd Coke Uvs down
without reserve Hint If a person hnth stoxl In a
ttimbrll or been brumled or lintn lost Ids tttrs ino
matter It should seem from what ho Is Incompe-
tent This doctrine gave way Ink slowly nnd

Inlliocusoor
Davis vs Carter O Jlod Hep Holt Is repotted to
Iwv e BaU If a man stands u ft pillory he mnnot bo
nwltnessi butir bobs convlcteil for a libel uml has
stood tho pillory for It et perhoia ho may bo n
witness In lurtesetio n atrongtr vlow or tho
subjiot Is taken Ilex vs Crosby 2 Balkeld
lei In WU It amirtrslo have alilfled Iroin
llio puiilshment but no further back than to
tlejndzinriiti for Holt lavs It down there first that
llio illsivbillty flows rroiiitlielnfinioiisjiidxmentnnd
not rroni the iialiire or the crime for If n man bo con
tlcteiirorn client nil I ndlu Igist to stan t Inthepl
lory ho c tiinot bo nwlfne nthcrvvlseir nol ml
JmUed to stand In tho pillory ino law did mil re ¬

main lougon this fooling which certainly could not
Im const lend as n commodious one that tne dlsAblllty
should nrlso not from tho unturoof the crime nor
l i tln mil-- nf tln niluliilnnr Itllt fTlinl IhO
JuJirmeiit which merely pn s rlbes the modo of
p uiltumeni nun nowovcr me mure itnuirn
onlnlnn minonni ta have ltnuereil IntllO courts for
though It Is laid down by luucoiiri Hi Iueeas4 or
Ilex vs Fonl that H Is not tlio nature or Hie punish
ment but Hie nature or Hiu crime and tho onivlellon
llutcrea ei tho Inramy anno 1701 vet tho docirluu
duel noi nppi ur at that time to have bt on dually nnd
lolly settled nor wni It so sHtlM until
nner thrco arguments at bar 2 Wilson IS In the year
17M II thui proceids to speak In strong and
not very measured firms or reprobation ngalnst the
doct no which hail oi U n ulyiiosicsslonorinocourcs
that It Is so absurd and ridiculous lo s tythat It Is Hie
puilslimontortbe pillory and not the natureor the
t rluiu which n udcrs persons Inenpililo to glv e lestl- -
ninnv In il miirt uC Intllro It HOW tltltlPIirStn liO final I V

settled liy Ur Justice Huller IOUI Crown Ijvw
All that tho lummy orlses not from tho punishment
nor from the Judgment but Irom tlio n iiuro or Hie
crime 1 he question recti rslo what otti uses hctiiclaw
llilitcueii toe eii inuiiny uvsniii uiv ikm h
which are visited Willi tlio hi nv levt punishments that
man om Inflict on man I Inlaid down verygen
mnv thnt nil primes enmnrchended under the crimen

falsi subject tho guilty parties to tills disability It Is
HUH HOW n uy lllliiert III His iicttusu uSin itig uun u
Kvidencebv lacli by leakonnd by rhlllis and
In short by all the approved list minorities
Iho llrst step therefore Is to rccortulii what li
Iho crimen falsi Tlio term llo tf H borrowed
from the civil lawand Is much Hie cubjouior the
Lex Cornelia a falsls anil Hie numerous uminicnta
rles upon that luw I liavo in tnln endeavored lo
find a aatlsfaetory definition of this ti rm hi those
books liseonv to have been particularly pointed
to the offenso or foigiry as I observe it
Is likewise by Mr Justlco Hlnckstone vol
Iv sir forarry vr Vie crlmtn jaisli as Ir H
wero rather the technical eloscrlptloii or thai
particular offence than n general description
including ft class e r oileiisea Jim u nppears lu nnv e
been extended to otltir ollinxcs tliotuli Xmcetwllh
no precise dellnltlon ttmt Includes ull tho offensn
eumprehendeil under It and them only It was per
luqis moro convenient lo leave such a mutter lo tho
known wisdom and Integrity eff the tribunals acting
upon tho particular uciaslou us It occurred
than to shut It up within Hie limits of any exact
dcilnhloii or tha word falsi for 1 presume
It would be its fucoiivontent to sity
tbnt every lodgement upon n rdsdiov luwvevt r
slllit and unluipoituutlu Its Injurious effects would
subject tne cuiiiiucM iMiiyiu uns Uisituiutjus it
would ba to nay mat there aro mi crimes coming
under tlio description nrutst that ouclit lo subject tu
such nil incapacity Mylhnlled ncipiitutatico with
thosu horltlesot the common law lues equally rdlcd
tu lurnlshlng ino eltlur vvltll u ditlnltlon or
the crime or n pieniirycnumeraiiuii orttiospecies
tliatnrucomiirtbeiideiluudrlt lr Justice llluck
stonu lay 11 down thiii A conviction or ciiy offense
comprehended under Hie dnoualnittou or crfiiuril
jatslt but this leat es It Hlltl at largo vv hat otic uses ure
so comprehended i and llio geueial term ns I have
observed leiuLs to no dlsthut Inclusive and cxcludve
speclllcallon lonl Llih ldlurou Clllheit Injs II
novvn repeateilly thus II 111 Kvcry cilmen
falsi nucii as forgery tierjiiry and tho like
Imt without laying down as n guide tu
my Judgment wiiiiiiiOreeocciAeneisrequtreuftnu
vvheru 11 ought 10 end and becomes extinct Mr
1eake At states it thus cvory siwclos of the erfmnt
falsi such ns parjur cotisplruc tire Sir riilltlis

p it no Incompetency from the punishment
unit pro crlvilne falsi auch as lierlury Ac
icrn t a Ifiruu hiatus under these el rcleras nnd
the lUes nnd 1 slould flint great dlttlctilty tn filling
tt except unler the gullsncoor determined eases
Homo toxt uulliorlilci cerinlnly mention conspiracy
amuiigtho grounds or Incapacity but Barely not
every conspiracy 111 me uiniiiiiiesiiiviisoui tnu worm
though Uird Coke 111 Ihe passage rctcrred to las
It without any odlunct or limitation The vvoiil
conspiracy standing hero has been argued
with a cousldi ruble show or authority to
have a technlciit meaning now obioet and
tb it meaning elufliicd Ly it ntatutc enabled tor
that purpose iLM and it does at that time nppear
to hive liu 1 that particular mcanlng ii meuuliu
arlslnguiit ortlio mannerd of the limes when men of
wealth collect ed numbers together for ihe purpose or
upiiresslngotlier Inthntscnso It travels willtna
course or Icfal guilt along with barratry which
stands In 1 11 calaloitio w Itli ttl the ono being an op
presslon by force iff anus tho either unCoraesitoreir
Inw In another paivato Iyird Coke epinlllies the
conspiracy by niitiittiu to It that It must bo n con
nulency at the suit uf the Cliufn It requires moroln
formation than I posies to be able to dlstlniiUli
what IsucoiisptriMy at Ihn suit nt the Crown ami
what Is nut Kuppoitng that u conspiracy nt the silt
ortho Crown miiiuslii the ordinary sense oracrlml
nvt cnnvlitlon tits- - hu opacity soenis to havo been
liitlmntt ly connected with Iho tllllniious Juilgiuent
towhlilill then hit but vvlilth Is admitted by Mr
Justice llliicksloilil Vol 1V 117 10 unto bicomo
obsolilob long ilisuse In Home or llio Inloslcescrc
where It Is nlluilcd to It Is expressly I1I1I ilown
Hav lie vs llnberls u Mod nnno 170S Hint no

v 111 vinous JuiUineut coutd bo glv in but w hero the
esnisplracv was to lake nway n intna lite Hut
uhnciicrllial was so or not It is not now miiterlul
lo Inquire hi nue by tho litter nuilturltlos It seems
nlm ii Im tlrtl Unit It is only Tor 1111 br
tho doiii 111 ti itl 111 of rr fuieu falsi vvhli h hrlmpi llio
question ten k lu Hi proper Interpret ill m ur that
genus orcrhne 8ieli aeu us lo buthestite iff test
uulhoiltlcsi ii Hud decisions 1 ro numerous respect
lug crimes Iminonlntel utbstinr the pnrllv iff all
iiiHillotiiitlci rr1iirvsuloriialloll suillirissoii bv
brliienrirgiryorinstrumeiiticoiMpriiey tocliurgo
n in twin rulsely Willi tliecrl no iff pi rjinj nil llicm
uriiliilliiiutl eoiinoeteil with the udinlnlstrntton eff
puhllojustki So fir the law has gone iilllriuallvely

Ho re fused logo ruithernud held that Im rdCoch
rmiecotivlitid of sikIi it rousidraty as I huvu
Muled was not guilty uf an infamous crime It
Iktiviiil I uiny runinrk bv Chief Jusllco Abbott tit
Crovvtherv llnpwood3tjlierkle21tlint SlrUII
Hum hi oil 111111 u In his conclusion after
much consideration nud if I mUako not
ha c marred with Home of tho Judges uiiou
thu point before lio pronounced his Judgment
I ho fact Is in that case Your Honor u paKioigo In

Cnku was relied upon and the ptssagu In Cuie j
Iho ouo which Isnnftt largely and almost exclu-
sively

¬

relcrrcd tn in tho text book iiiilhurlllis
upon that subject vvheru Iiosujs llilc Co Iitt
Oh

iheywero not toi sworn nt nil neither lobe
Joluodto the Jury nor ns wltiiossm as If tho witness
was Inhuman for usaiuplu If ho no attainted of 11

nise verdict or ur it conspiracy nt the suite iff Iho
Klugorcnutlctcdor a perjury or or a priemuiilre
oreffu forgerle or convlctinl or relony or byjnilg
uieut lent his cares or stood tqion the pillory urluiu
brllnr beono ttirimatlens branded or tne like vv here
by they bee imouifuuoiis for some nffencoijiiud sunt
inbiorrt rnfsic sunt inajorcs infamlae

IN 1IFII VIIU TO TI1U tl Oltl COXHriRACY

there 111 that p usage Iml Cuku Is really tho ori ¬

gin or nil Hint bus been said upon that subject
mid jet Coku himself ns I will show Your Honor
ciscwhero defines conspiracy Ho means and
shows that It Is a conspiracy solely relating to llio
ailnilnUtratlou of Jntllce That might Indeed ho
Inf mil from thu rollocatlou of Iho laucuairo
there falio tcrdlit or of n conspiracy at Iho suit
or tlio King o c locro nru ivvu citses iu wiiicu 1

ought tu ruler ouo Is Crovvtliervi Hnpivood 3
blnrkloJl where thk cticsilon was raised us to
whether somo ono who lind been convicted ta a
co cousplrator tvtih lord Cochruuo was Infamous
or not Iiord Tcntorden ndmlltud him to testify
saying thuiiuostlnu could nnervvanl bo raised on
n motion alter Judgment Tho Judgment was
however iu fiworof thu party who vvu objecting
lo tha testimony and therefore the question went
no further

MY FRirSD 4TED YESTERDAY

a case from loachs Crqwn Ijiw which Is also to
bo found under another llllu In Lunchs Crown
Cases there cited us lrlddlo s c ase and lu Leachs
Crown casu It appeals us Diddles case llierc
Iheru Is lie broad imiguago used that pur
sous convicted nf couspiiuu cauiiut be wlluossos
but tho connection shores Hint it was a conspiracy
which carao cxprcsslr within Uio crfwro ufnf

Tha only other Kngllsli cuso I find upon
tha subject Is thai cs o nf Jluihcll vs
llirrctt a Ity mil Moody 431 whoro
llicro was a conviction to eouspiru m unou a wit ¬

ness to stay aw ay and Ihe couit held lilm liicom
potent on tho ground thnt Tho csscuco iff tho
ollciiso or which tha wltncsi Is cunvhtcd Islho
Mtoiupt to prevent llio pourso or Justlco There
furowasay that looMu lo thu decisions lu tho
Ktigllsh courts alone llw decisions only hold tn bo
Inrnmous a canvictlniirif conspiracy which related
Ui Iho adinlutstrallon of Justice and when pucx
amino them Hint Is tho law as laid down by tho
toxt bonks Hawkins 8 IT Cr277 says

Tho common Incapacities or Inoomiietenf tes aro
reckoned up by my luriicike vis tlrsi iriiobe

n raise verdict second --or attaint of
uinispmicy at ihe King suit tor then ho Is to liavo
it villainous judgment and ainlWon lltwr aiii iroein
otherwise It Is ir h bo only attaint at the
suit or the paity Ac thus basing his
opinion directly upon that of Cuke mid show
Ins nirlher Hist lie as well as Coko was still

nueiiceel ny the now obsolete view that the nature
or the judgment and punU iinent mis the test
In 1 Phillips em Kvldcnce i note I Is said that
the giiieml description or Inrumous crimes luiludes
treason and felony and every species of cr Imen falsi I

nud lu enumerating wtiut conies undei the lust
11 nnratM lllirlurV Ilflb ntC ft It

nesi loalisent lilmwir nnd not coiisplriicy Kenerally
--bu conspiracy lo procure the absence or witness

bind ftcoiiVlraey nnd do not refer to ev cry kind

tVhlcir1 OV to thoUUidniltmloi f T havo cited upon my brief in following- - oat
Juilcu There is no decision that a conspiracy thatcoursuof argument vvhlUi secms to rno to bo

to elerraiid or uny conspiracy vvhlch does not con- - Hiu correct vlow upon tboiiJext soy rtfon or
ecru Ihcaiiinliilstrullou or Justice li tin infuinotu tho argument of Mr ljVh iftv hero1
crlmo I Ililuk I uui Justified iu saying that uud Yille cfi Variovlt 2 ucsiro

only to call your attention lo ono passage In it 1a
can so that embrace Lord Cokos definition of con ¬

spiracy showing what ho meant when ho did In
clude conspiracy among tho things that rendered
n person incompotcntlo testify Ho explains con ¬

spiracy a being not what Is now termed conspir
acy but a conspiracy maliciously to Indict a
porson for felony I think J have somo
whoro quoted In detail Lord Cokes
deOullloui my eyo does not strike It now Hut in
tho cio of Havlll vs Itobcrts 12 Modern itepotts
203 reported also In Raymonds Itejiorts It was
held that a felonious Judgment did notattnch lo a
conspiracy unless It was ft conspiracy to Indict for
felony Ami I refer also to the decision or Lord
Holt C J in that case

Conspiracy properly so called does not He unless
tho party were Indicted of n capital offenso
and no villainous lodgment shall bo given but where
a consplrocy was to tako away a man a life and con-
spiracy

¬

thouith nothing be done thereafter Is acrlme
and punishable lit tho suit orthe King

There was published Your Honor tn London In
1S73 n little treatise by a Mr Wright entitled the

Law of Criminal Conspiracies and Agreements
In which the wholo doctrlno of criminal conspira
cies was gono Into with a thoroughness and with
a detail of historical accuracy such as ha rarely
bctn bestowed upon any subject of tlio Inw cer
tainly nover upon any question like this Mr
Wright has gone back to the original manuscript
authorities In England from the thirteenth cen-
tury

¬

down and examined the whole nnd ho sums
It up In this tray

There appears to lie no evidence that during the
llrst or these periods from 1200 to lK nny other
crime or conspiracy or combination was known to
tlio common law than that which was authoritatively
andliin1lyilellnctl to A I mihy thn Ordinance
or Conspirators Kl IMnr I as consisting In con
rederacyornlllsrotrorthe rdsn and inallcioo pro-
motion

¬

nf In llefinenls nnil tilen nr foe oollirn- -

eery or maintenance of various kinds During the
riisns iruin tu it ui iisvani j 11 lu too run o unitot lllsabelli various srMutc were directed against
combination for treasonable purposes or for
breaches or the peace against combination by mer
chants to iltsiurb Ihn mitrkes or nrle nnil asnlnst
onmhlnntlons by ni csons and carpenters by victual
ors to ralso prices and by laborersdo raise wages or
alter hours o jv no mention lues been found In nny or
the writers reports or abrldcoments or the period
before tho seventeenth century or any kind orcun
splrnry rnnfoderatlon or combination m being
criminal at common law except thn crime of con-
spiracy

¬

as defined by the ordinance of 130
Tho Btatuto of 33 Edward I A D 1301 Is as fol-

lows
¬

Cnnsrlrators be they lhat do eonfodcr or bind them-
selves

¬

by oath rovenant or ntier alliance that
every of them shall nldaod boar the other falsely and
maliciously to Indite or cause to Indite or lalsely to
moreor maintain pleas and nlsowcli a ciuse chil-
dren

¬

under uto to nppccvt men or folrn V whereby
they aro Imprloiiedandaortstucrcdt oud such as re-

tain
¬

men In tho country with liveries or roes for to
maintain their malicious enterprises

Ami Mr Wright statos that no question of con ¬

spiracy can bo found down totlio car10oa except
what comes squarely within that He then gos
on mid shows Hint it as subsequently decided tn
the famous Poulterers casu that although the
crlmo of conspiracy properly bo called tvns not
complete unless in ft conspiracy for main-
tenance

¬

somo suit had been actually
maintained ur in n esse or conspiracy for raise
anil malicious Indictment tho party ngalnst
whom tho conspiracy wm directed had been
actually Indicted and acquitted ct tho agree-
ment

¬

for such a conspiracy was Indictable
ni n siibstmitlvo offense slnco there was a
criminal Intent manifested by an act dono in
furtherance of It t Is by the agreement

Hut I merely call attention ta that ns show-
ing

¬

that conspiracy vvns held down to that time
ns exclusively ft conspiracy for a matter relating to
tlio administration of Justice nnd ns bearing out
entirely tho doctrlno laid down in Ureeulenr and
In 3 Watte and Sor Mr Wrlgit gives a very
learned note on tho subject which I do not care
Siccln11y tu call Your Honors attention to hero ns
bearing out tho samo thing He then quotes a
llttlo curious case

riven the civil writ or conspiracy seem not to
have been cxlended until thn seventeenth century to
nny mattcn beond theptirvlew orth0S3 Hdw I In-
stance

¬

will lie found In tlio fifteenth and sixteenth
centuries or lis application to Ihe making or use or
Talso evidences which mty bo irnced In the statute
Hsl Hen V03 but even this was not nllowe d In
earlier tlmoe deo c g lu 1311 Year Honk It 1 tw
HI p 13b Writ nrcjnsplracy lor conspiring to
forgo and put In evidence nt n trial n false ib eil of re¬

lease Thorp JBsld And dovoj think you have
n writ or con piracy un ground ot an cvldeuco 7 You
shall not liavo It

Tho Tact is Your Honor that the ctntuto of con-
spiracy

¬

was Intended to remedy the evils which
had irrnwnunln tlcw of tho common law urac- -
Hco in n majority of cases with tho origin of grand
juries nnd tlio right to Indict persons on substau
llnllv common fame certallllv unon what crranit
Juries themselves had heard end becnuio It up
liearctl that It had become n prnctlco to circulate
reports nud to accomplish tho matter In Hist way
incro is upon my unci quiio n long liiriucr ex ¬

tract rrom Mr Wright which I will only read a
passago rrom

The word coniplraey was Irom an early d ite
specially appropriated to raise nud mtltclous pro-
motion

¬

iff Indictments for felony and It was not com ¬

plete miles i by the procurcrut nt ot tho conspirators
nn Indlctuiimt was nctoallyf innd and the person In-

dicted wns tried and acquitted Accordlnly conspir-
acy

¬

Is defined by coko Unit ltl 3 as nconsultn
lion nnd agreenieitbetwoeii tvvoormore to nnpoile
or Indict an Innocent falsely nnd maliciously of felony
whom accordingly they causo to be mulcted nnd ap¬

pealed an 1 nnerivard the p trty Is lawfully acquitted
by ilia verdict ortvvelvo men

That is Cokos definition iff conspiracy and shows
what Coko meant In his tanjnagv which was ro ¬

lled upon jestcrday mid Is quoted In tho toxt
bonks when ho Includes conspiracy In his
enumeration or crime which were inrnmous
nnd shows also tery clearly that he
did not cmbraco cnnsplrcoy such as wu
havo hero and such at wo know now as
conspiracy We therefore claim Your Honor
that tlicro Is not nnywhero any decision thnt a con ¬

spiracy to dofraud Is an Infnmniu crime or vvns
ever held tobo an Inrnmous crlmo and that tho
onlv iiassinros In Iholext booUs somo or them tins- -

slbly seeming to bear that ont and yet when
on refer to the authorities which they cite on

flid that tlioy do not bear It nut ore nntliorlilui
based upon Ibis remark of Cokos without
Inking noto or Cokos own dellnltlon
iff what ho means by consplrncy
This may It plensoYour Honor Is perhaps tho
time where I may suggest ft consideration which
applies not only here but which applies lo n large
portion of tho positions taken upon the nrgument
matin yesterday nnd thnt Is that Your Ilnlior
should not even It on should not ho clear that
Hie crlmo iff conspiracy may not have been nn In
famous crime Ir uu should regard It
ns a doubtful question Your Honor should
not upon this motion snmowhut inform il
In Its character certainly without thu strictness
nrcrlmlnal pleadlugs which would enmo under
other clrcainvtnncej tlccldo that quociton net
tersely to thu Oovcrnmcnt but should itllovv the
ease to proceed You should not do this nuy
more than Your Honor should decide ndvcrsely
thu uuv el question theso gentlemen raised yester ¬

day tint it conspiracy to deffraud must bo n
conspiracy to commit h crlmo which committed
by cine man would have been ilsoir n statutory
crlmo ngalnst tho United States Tint Is admit
tedly n new point and I apprehend that Your
Honor would not upon this motion whatever
might bo the inclination iff your mind decide that
tiiiinii nnd turn thn Jovernmeut eitvtot court
Kuf do I think jou would turn Iho Iovcrnment

nnr nt mirt liv nnv iHirrcot iidiiilulstratiou of lus- -

tlcecven Ifelouht was raised 111 Your Honorsmliid
nsto set tliii nievlsedbtattiteslhofinvlugsecHon
vrhli It del hiru that a ripiiillng clausu shall not
allect penalties that mnv liavo been Incurred bo
foio llio passago or tho act as to whether
that only uppliu to sav u prosecutions commenced
nl the llmoiff tho repeal and does not apply to
licnultlcs incurred before but for which no prose ¬

cution lind been commenced
I tin miodiloii whether toiisn racy is nil InnimtnH

crlmo llioipiestlun iihcihureHiiiulli Hint ru-

lers
¬

tun couiplcacy todefinud applies 1 nuy but n
crlmo committed by mi Individual nud whether
Kectloii Wsivocthis protccutloti alt iff those nru
questions which should bu dccidid In n mine
formal manner and under mora strict rules iff
criminal pleadings and practice limn II U msilblc
to apply lieic And therefore while undoubted
HYonr Honors mind Is clear upon uuy one oi
llieUjioliiesngilmttlieUoveriinieiittini probably
would feel bound so tu iiecmu 11 isuumit mat
If there Is any doubt In Your Honors inlml upon
this motion It should nut be so decided but thai
tho ciso should ho permitted to proceed I mnko
thai siujvttloii Your Honor not that I have or
can havo any doubt lu my own mind as to what
tour Judgment must bu butsiinply for Iho purposo
ofkiuucntliM to on tho views wlilcli wo entertain
as to what should bu tho courso pursued In any
uvcul

I havo endeavored Your llonor so far to main-
tain

¬

Hie iKMlllon that Informations can bu filed for
nil crimes not Inf iinoiij nnd the further position
that tho erlma ulmpjed iu this Information Is not
mi Infamous crime UI havu succeeded In estab
llliln tbosa positions wu ate brought next to Ilia
question whether having a right lo fllo nil Infor
mation for this crime our procedure lu the modo
of doing It that has boon pursued Is correct
That proccduro was attacked yesterday Wo
vvcro told thut wa had not conformed to
thn noiilremcnis laid down in tho common law
upon tho subject thatvvu wero bound lo coma
hero Willi clean hands and wo tvoru vary dirty
that wo were bound to couio hero promptly uud
tvu had coma here lata and thoro were various
oilier reasons given why Your Honor should turn
us nut oi court As to this question or procedure
1 havo already culled uur Hoirers attention to
tho fact thai tlicro are two kinds or Information
ouo filed by tho Attorney Ucucral or Ins own
motion ofWo and ouo by Iho crown prosecu-
tor

¬

on tho relation of some other person affected
by Hiu alleged crime

Tho tiling of an Information by tho Attorney
General wus n matter ofubtulutu right No mo ¬

tion lu nor leave of tho Court was necessary Colo
on Information says p 1

An Information for mi uffense Is a nurmlso or sag
gintton upou record on beliuir or Ibe King or tjucteii
noi tut to a court or criminal Jurisdiction nud Is tu
ull Intents nud purposes the ICliiga sitliftvllkesys
the King In error i Hro p U a It illllurs prin-
cipally

¬

from an Indictment lu this vis Tliutiiiuii
Indictment the foci constituting the ollenso are
prcMented to the court upon tho oatti of a
grand Jury whereas tn hiiurmalioiu thu lucts
ure presented by way or suggestion or Informa-
tion to thn court by some authorised publlo
oillcer on hohuirur Ibe Crown It Hawk i U C M B
I Criminal Informations derive their orlfln rrom
Hie common law lrj nnos case S Mod 4vj u U
110 111 Ilex vs llerehet und other I shower IM They
inaybelllod by the Attorney leoeral ex ojnelo upon
Ids own discretion without any leave or the court

Ilex vs Phillips and others3 Burr IA1I Hex vs
T he Mayor ofPlymouth 4 Burr Ausi

liasasfurthcrpO
Tlio Atlnrnov Clcncrnl mnv mhlblt an ejMirlefo In

formation for any misdemeanor wluvtever out not
for treasons lelonlos or mlspitson or treason
immyns Ills TIL Information all Bacons Abr
Tit Information 1 lIwk0iaHS Arch 1

and Iv O O 0J 8th edit for wherever any capi ¬

tal offi nso Is churned or au uffense so highly venal
as misprison unreason the law of Jenilaiul pjlrca
lliat 1IIU UCCUSUtlllll BUUU1U UttHMlWli uw
or twelve men before the Uefondant din U puilo
onswerlt iiraleIM lChltCrlniIiiO Jdsll
Jncasesorwliilemeanor the law has eiitruitcd tlio
Atlorney Henenil on behairor the Crown vvitli a dls
cretlouary power or filing Informational uud for that
reason Iho Court or Queens Bench will never cliw
nuii to ihe Altorney cienenilon bohaireff the Crown

to exhibit a criminal Infoimatluu Ho has llio right
tocshlbliuuuex oileifoon bis own responsibility and
discretion

Tho luformailon filed by tho Altornoy Ooncral
was not only without Icavo of thu court but vrus
ns is Implied by tho passogo quoted not supported
by any oath On Iho other hand an information
llled by tlio Crowns prosecutor on tho rela ¬

tion of an Individual was supporlod by
atlldavlls and filed ouly bv leuva ol tha

MMuttMmupjiJiiwiwiwmwimmi

court Cols on Criminal lnrormntlon 11
And that kind or Information which required the
leave or the court waf subjected to various limita-
tions

¬

by th6 nutlifirlty or the court My friend
tuicrdsy drevr allefiitloti to these tiro kinds of In-

formation
¬

and staled expressly that Hie Informa-
tion

¬

filed by tho Attornoy General was filed M ab-
solutely of liH right and that the court would
not grant him permission when he souehtto ill
vldo his responsibility with tho court and applied
for leave to file nn Information Tho court
said No wo wont glvo you that leave I you
have that authority absolutely and yon must ex ¬

ercise Hon your own responsibility and discre-
tion Therefore irtlist vTttiao whenlhcro Is no
power In the court to apply nny limitations to Iho
authority orthe AllornoylJeneral to llio an Infor ¬

mation nrthat chess my rrlcnd Insensibly so to
apeak slid orcr from thnt class rather to tho
otherclass and instiled upon applying to It the
rules which tho court npplles to Informations filed
by tho crown prosecutor upon tiro relation of
somebody else

Mr Wilson I desire to correct my friend on tho
other sldo If I am allowed My point wns this mid
I think I slated Itso the Court comprehended it
thnt tho clow of Informations of which ho Is now
speaking which were filed by tho Attorney-Gener-

or his own motion and nt his own discretion
nnd upon Ills own responsibility could not be llled
111 this lovovcrnment becnuio Ilia Constitution
says that un man shall be arrested oxcept upon
oath or aftlrmaHoii showing probable cause nnd
thatoxclode that form or proceeding which pre-
vailed

¬

nt tho common law That was my point
Mr llllss Ido not sco that that makes niirdlll- -

creuco upon that subject His assumption then
was that tha ouly form or luformailon which can
bo filed hero Is not tho writ which the Attorney
ilonornl bad n rlirhL tu fllo etnfflelo for nnv misde
meanor but Is nn Information which Is to bo
filed on tlio relation or somebody else who deems
himself nffccteil by It Now I do not care to arguo
upon that question ns to which kind or luforma
linn It Is thnt mnv tin died under our form
or government I apprehend Hint Your Honor
will hnvo no dlfllcutty In arriving at
the conclusion that In u proceeding like this
where there coinos hero Iho officer or tho Oov
ernment acting on bchalr of tha Government
representing directly and specially tho Attorney
Uenernl and tvhero the offense is an offense
ngulnit thu tlovernment nnd where llicro can bo
no prlvnto prosecutor no Informer on tho relation
or somo one else the Information from the very
nature ortho case corresponds to tho Information
which Hie Attorney General filed ns or right
mid that tho only limitation which is placed
upon that power Is such limitation
ai procceus necessarily ana iniercutinuy iruiu mo
provisions or the Fourth Amendment to tho Con ¬

stitution lhat refers to the oath that there Is no
other limitation placed upon Ihe power or tha

tu fllo Information than such ns
arise from tho two clauses In tho CousHtutlou the
ouo that It cannot be done for n capital or an lii-
rainous crime tlio other that no pursoti shall be
held to answer except upon oath or afllrmutlon
showing prubablo cause

Tho statuloori William and Mary died by my
friend esterday ns putting a limitation upon tho
power was cxnrcssiv nnd admittedly it statuto
lliiillliigthopowcrof thoCrniru prosccutorand not
ilmlllng Hid power ot tho

s ilely to tho second class of Informations I
eln not think wa shall dlsavco upon that subject
The cases which liu also cited rrom lllackstone nnd
oilier authorities nre all cases or that kind

It was alleged jestcrday among our errors of
proccuure mat wu nan line suueu cu tuu court in
somo nay or other Lhat Mr llrady acted upon peti ¬

tions which came from tho neighborhood of the
mall routes and various things or that sort How
Your Honor could wo stata lu uu Information tnnl
there vrcre certain petitions That would liavo
involved our going into thu questions or
hnw tho petitluiis were gotten up nud
shotrlnir as wo expect lo show tho nractlcallv
bogus character or those petitions Those nro nil
matters or evidence They havu nothing to do
Willi the nucstloii whether this Information
should bo filed They havo nothing to do with
the question whether wo came clean handed into
court or whether we did not They are concerned
entirely with n illllercnt class or questions As tu
this question ol being clean handed Ac I call
my friends attention to tho following passage
Irom Colo on Criminal Information pCu

The court will grant n criminal luformailon for a
conspiracy to raise tho prlco or Bait or nny necessary
of life from vv lint quarter soot er lliecumplalnt comes
loicept the attorney general uubel air ol thecruwii
for he may file ono cx orudo It mnltersnot Hint
lbs parly applying for the Information seem hlm
sell in some meitsuru 111111711111 inn niiiiuiiiuii jirc-
ceeils rromnselllh motive Hir such an appllcntlon
inaieniiiy ctiinsrii9 mo puuni I uiciuuit uii
Kronnds or publlo policy therourtwlll grant arulo
lu such cases notwithstanding tlio misconduct of the
prosecutor where the oleimoLs airalnut the publlo
Interest as bribery In the elect onof nlilermau who
will by tlrtucor the oltlcti bonlustlceof lite peace
IHO COUri VTUl Krnilt mi itiuiiiiutnii uii ilium iv 1311- -
luonyofajwKfcqMcrini In lsl uncontradicted

And therefore if it were correct that tha rules np- -

to this information nre thu rules nppllcn
ile to the second class orinformationi lu Kngtmul
which could ba filed only hy the authority or the

court and with Iho leave ot the conn then I sub ¬

mit lhat this prosecution Is ono which tho courts
in Kmzlautl would authorize Independently iff tha
rules which are laid down ns appllcublo lo prose
1 nt tons which do not concern tho nubile but
which relate to the prosecutor himself coses of
libel und things or that kind where they may
tery properly put litem under bomo control At
Hie same time tho court will not misunderstand
mo ns saying tor a moment thnt there Is nny rea-
son

¬

lu thu position taken that tho Information
llled lu this country Is to bo assimilated to the secon-

d-class or informations
Your Honor In tha notice or motion It was not

urged upou you and I presume tliereforo will
not ba claimed now Il was stated that tha Informa-
tion

¬

was not llled by auy proper authority of the
unvcrnraenL

I merely desire to say upon that subject that lu
the case ill 1th Savyyei It tsdlstlnctly laid down
that the United Mntcs attorney is tho proper tier
sou and nobody 1 think can read those various
siCtlou3 of Itcvited Statutes caallus tho De-
partment

¬

or Juttlco without seeing that thai
was tha undoubted course nud that tho only
loiibt that can iosslbly ba raised on Hint

subject Is whether an body but the United
States attorney can Ilia nn Information That
question wus raised In ouo seme iu a
curtain form lu the Southern District or New
York where oue or my predecessors was district
attorney Iho court held that tho district-attorne- y

under llio Inw was mndo tho representative
ot llio Iovcrnment and that they could not recog-

nize
¬

auy question or the written Instructions of
tho ultoriicy gencml outside thu district attorney
that If tho district attorney was insubordinate
Hieru was a way of reacliln him but thu court
must recognize him ns tho man whom tho
laws for Hint district selected to represent the Gov
ernment In tho court

lrom what I have Just been saying I havo per
haps anticipated tho next point and tint
was us to tuu lurm ui inu iiituruiuiiuii uu
far as it relates to tho until The only ground it
vvesn uiiiier which tuoro can no auyciaim tiiut
tho Information Is required to be upou oath Is lu
tlio fourth amendment to the Constitution as to
tho right or the peoplo 10 bo sccuru In their tier
sous huiitec papers nud effects ngalnvt unreason
able Hircli and seizure nud guaranteeing that

no warrant snait issiio mil upon prnunuia cause
supported hy nnlh or affirmation und particularly
iIcm rlblng the place lobe suurcheil uud the persons
und Ihltus to bo seized

I hud marked licroumumnrnndiim nnd Intended
tn nn nulhorllv which I hnvu not hero

but which I tvllt 11 ilc Your Honor to plucotipou tho
tweiiD ulghlh page or my brief ngilust paragraph
C Woods liitliutes C30 ns containing uu author
ity bearing upon that point which perhaps belora
Hie court adjoiinn to dnv 1 will havu lu court It
has been accidentally lelt behind

Ho fir ns thouith Is concerned I only dcslro to
sny 11 fow words lu passing nud Hint U tn nr0 that
vvlillo nil oath Is ulcus ir under the icmcndmoui
to tho Constitution II dots not follow und It II
not correct to say that Your llonor slls hero ns 11

lirand Jurj lulliuouo grand luror as wns ru
lieutud yustcrday mora limn once nnd 10 urgo
that there must ba before tuu tho saiuu
oath and tho simo evidence fcthero mint bu bo
for n trriitul Jurj inorotcr iippl Int tu Hint irratli
nirv 1110 exile- - iiauouiriiiu which I think is not
itl Ity sustained In any oilier ease that Is applied lutt CM 11 ilUI I nI IIU Ull It KU Ul J 11 ItlU I IVII I lillll n iwu tu ju
We submit that nu do not sit In uuy such sense
lu that wu that at any rate 0ur poalUuu is cur
tutnly not one In which you uro lo apply nn
stricter rules Hum would bo applied by a
United Mates Commissioner tn whom 1111 appli
cation is maqo lur n wnrrnut ui urruii aim
that under thosa circumstances tha tvldciiiu
ivbtMi Is olvoii tn thu comtnt olnucr is nud must bo
constantly less in naturo and character than lhat
lain eiovvu uy juuga riciu us re quiceu mrtiiu
grand Jury and Is and may bo constantly thu
until 01 BUiuu emu epi iiitiiiK upon iiiiuruiu
Hon nud belief but giving to a reasonable
extent the souices of his iiilotmatlou aud the
grounds or his belter that If it Is to be held
hero that tlio rule requires lhat tha Information
should bo sworn to absolutely In tbo samo teusu
us Jiulirn Field lavs down thu rulo for llio crand
Jury then It would be In a tery largo majority of
cases aimeist iiusuiutvij itupussiuiti even
to get n commissioners warrant It
would lio at variance with tho en-

tire
¬

praetlco everywhere throughout tho United
Blates I submit Hint tlio proper rule not arguing
this at auy great length ns I hav u said audi do
nut dissent very greatly from somo ol tho authori
ties which the gcullumnn rend to Your Honor jes ¬

tcrday upon tho question ot prolxiblo cause tho
proper rulo Is that tha oath may bu mi oath muda
upon lnrormntlon and belief provided the sources
ot Information nnd llio grounds of belief are dis-
closed lhat Is perfectly consistent with all tho
decisions cited yesterday except ft single decision
died rrom Illinois whoro tho court applied to u
application for nu attachment n very strict rule
nud a rulo vvhlclidlffers from thcrula which applies
lu nearly ir not qulto I liavo hud uullcio to ex ¬

amine all of thorn ovcry btato In tho Union
where attachments when allowed nro allowed
upon nllldavits snowing ino sources u 1 norma
Hon mid tlio grounds of belief All of tlio other
casus referred to are certainly not Inconsistent with
tho rulo which 1 refer ta And I beg Your
Honor to mako a mluuto on tlio tamo
page of my brief of n referenco to
nuother casu tboUulted blates t s lucrs i Inter-
nal

¬

Revenue Record IJ which Is a decision made
tiylbo circuit auuuiincijuuges lor cue vvtsieru
District or lcniisjlvnnln showing tho peculiar
ltositlou of the District Attorney rcpresciiilug thu
liovcrnuicnt when ho comes Into court with a pro-
cess

¬

as bolngcllftereutfrom thai of utiybody else

At this point tho court took a recess fur a half
hour

After tlio recess Colonel Bliss concluded his ar-

gument and was followed by Colonel R 0 Iuger ¬

soll whoso remarks were not concluded when tho
court adjourned until to day Tho conclusion of
Colonel UIlss argument and tho opening remarks
of Colonel Iugersoll did not reach this offlcu in
tlmo from Iho stcnogrophors for publication in
this Issnu of TitcllEruDUCAK They will appear
ou Monday together with to days entire proceed ¬

ings iu court

Tho Presbyterian Bnod of Virginia mot In the
Tabb Street Chnrch retursburg Thursday night
with about 160 delegates present Tbo opening
sermon was preached by RerDrC II White of
tho Ircsbytesry or Wlnoucsicr jiov ur a u nop
kins or Charlostown W Vs was elected mod-
erator

¬

for the ensuing yoar Roy W H Scott and
VI S V Bryan wero clectod temporary clerks
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Anniversary nf tlio Ilrallierliooet or flics
Pisrlsli Merman by Dr Tnlr

Yesterday being tlio nimlversnry of tlio
Brotherhood of S Johns Parish Gcorretovrnti
largo congregation assembled alSt Johns Church
last orcnlng to parUclpato in tho impressive ser ¬

vices commcniurato with tho occasion At His
close of Iho serrlcos tho rector stated briefly tho
clmrllnblo nbjocts of tho association and
Introduced Rot Dr Talr rector of Ascen ¬

sion Church in Baltimore who was an-

nounced
¬

to deliver a sermon on this occasion
The reverend speaker took for his subject church
work and tho duties laymen should tako upon
themselves In it Gods work lio said Is to be
dono In Gods church and OTcry one no matter
what his station has certain duties to perform
Wo claim for tho church in a certain senso per-
fection

¬

and infallibility It is not of mans mak-
ing

¬

Many peoplo aro led to think of their parish
or church what others havo sold about It In their
hearing or lu society Tho ideal layman should
113 cr speak unkindly of his own church Tho
stranger naturally diffident In approaching a
church should be received kindly nnd pleasantly
at tho churchs door and that cordiality In receiv
ing lilm should extend to tho pevr Ha slioud
aUotecetvoagood Impression from tho liberal
manner In which tho Ideal layman will present
his offering and thereby show Uiat ho

nucTicKs m rAcrr what nr ritoriasn
Tho ladles also hnvo n larzs share In this con

gngnllonal work The charitable and rcllgloai
work of the parish should not bo left exclusively
to ba borno by Hie rector upon bis own shoulders
the Ideal la man will parUilpato to Hie full extent
lie Is ablo to perform in tho parochial duties to bo
cared for Nor should this parish work tic con-
fined

¬

within tho four trails of our church build-
ing

¬

but there Is far moro to be done than to min-
ister

¬

to tlio wants of our particular parish Mono
thoro Is city work to bo dono i wo should
cast our anchor wherever wo can go in
harmony with tha requirements ot the chnrch
to which wo belong from our parish to tho dio
cese to Iho wholo lrotcstant Episcopal church ol
America and Its missions established In foreign
lands There were two departments tho reverend
speaker continued which ho would not then dwoll
upon at length ono of them was tho home
There tvasno way in which Iho Ideal laymen
could exemplify his truo principles moro than
there Tlicro would be a rest lu Heaven for those
who do their duties upon earth The speaker
closed Willi impressively depicting the future
glory of tho truo Christian

A Cuso orilushitnil nnil Wire
To the Editor of Tits XIstobucah i

Ono year ago lost Juno a New Yorkor
holding a position In tha Blxth Auditors Office
was taken rick and by ttio ndvlca of his physician
mndo application for tho transfer of Ills position
to hi wire To this application ho had tho In-

dorsement
¬

or tho entire Now York delegation In
Congress asking that the transfer he made This
New Yorkers conditional resignation was ac
cepted nnd his wifo appointed lu his stead Now
after a lapsa of five months alio takes a notion to
lenvo him and his two children to get along as best
as tbey may vvlillo alio holds on to the oillco arjd
salary in order to gratify her own selfish purposes
In tho meantime her husband whoso ntoltb has
much improved seeks to be reinitalod but
li met with nil sorts of objections It Is gen
crally supposed that tbo legal rcsldcnco
of tbo husband carries and includes his fam-
ily

¬

but to protest his regaining his position
by somo means or other this woman
who was appointed In her husbands stead
lio being an cx Unlon soldier and staunch Kcpub
llcan and becnuso lio was too ill to porform the
work suffering as he was from phthisis pnimo
nails has herself accredited to tho State of Ken-
tucky

¬

How nnd by what means was this accom-
plished

¬

To mako it appear as though bets Is an
original appointment and to thrown cloud over
his titlo to the position which she really holds as
his substitute though lubcr name Islbo solid
DcmocraUc Stato of Kentucky which waged war
against tho Union and which throw its entire
weight on tho sldo of Hancock to bo mndo to steal
in nnd oust by fraud a Republican from the Um-

pire
¬

Slate through whose fealty to Republicanism
vvaowotha success of that party in the last presi
dential contest opauso for nu answer

rElROS

Tlio Donf nud Dumb Asylum
Tho Bccrotary of tlio Interior yesterday

received the annual report of tho board of mana-
gers

¬

of tho Columbian Institution for tho Deaf and
Dumb which shows that on the 1st of July 180
ihere wero 59 pupils remaining in tho institution
There havo been slnco admitted Do making an ag
grcgatooflH Tho general health of tbo lnstlta
llo has been good Among tho casualties re ¬

ported Is Hint of John W Drovvuof Franklin Inil
who was killed iu November last by tho falling ol
n heavy timber used to support a revolving swing
also tho drowning of Oscar Ocbom on tha 4th ot
September last Vfhllolntho swing swimming pool
Tho deaths of Hie following officers of tho Instl
Hon nto announced Hon nenry D Cooke
Ocorgo W Itlggs esq Hon William Btiekocy and
1rcsldcnt J imcs A Garfield who was the patron
of tho Institution A chapter of the report Is do
t otcd to tha lata Presidents first and subsequent
visit to thu Institution Tlio report sets forth that
the gymnasium building was completed Iu July
last bavins nlso a swimming pool bowling alley
Ac Tho receipts far tha support of tho Institution
for the year were EJ9071OT and tho dlsbnrtctnonts
Iho same except nn unexpended balance of
fMI 17 or tho 114 pupils sixty eight of them rep
resent tvvciity ouo States nud tho District of Co-

lumbia
¬

Tha deaths tn tho 3 car havo been four
Tho estimates for next year amount to 870000

A nirli Mrxlcnn Mine
Twenty years nrjo a Chicago physician

was called to attend tha death bed ofou old Mexi-
can

¬

The doctor remained faitlitully at Ills alib
until ho drew his last breath and Just before ho
died tho old man said May dud reward you
for 5 our kindness tome I havo no money to glvo
you but I can toll ou a secret known to mobuly
which may Bomo tlmo prove valunblo to you
Inn faint tolca ho then told of howho hsdbccomo
possessed or thu knowledgo of tho exact location
of ouo of Iho lost mines lu Mexico which bad
not been worked for moro than a century and no
gavo tho phytlclan tho maps showing the situa ¬

tion which ho had been carrying about with biqi
being too poor himself lo uso tho knowledgo for
Ills own advantage but always hoping to find
iioiiie ono to buy ills valuable secret Tbo physi-
cian

¬

thought little of tlio matter nt the tlmo or
until many cars afterword AMlhln a year ha
hus been tlicro with 11 partner and bought tho
laud where his maps said tho mine would bo
found without disclosing why ho wanted that
tract Tho mluo was found has been successfully
worked and proved 0110 of tho richest mines In
Mexico

1

Morn lalltlcnl Iligrnlllildc
I toll you what it in unlet GulToytlio

ward politician hammering on thu bar tn a torri- -
bio ngeifltiusortorihiiig keeps on tha party
wont havo the shadow or a show next election
mark my words I

Wots tho matter novrt yawned tho bar-
keeper

¬

Why after all Jvo done for tha gaug and after
shinning around tho city halt for two mohths
wailing far my polish what ycr suppposo tbeyro
dono to moT

Dunno left you out In tbo cold mebbc
Worse Uian that After promising positively

that I should have a berth In tho assessors or col-

lectors
¬

oltea they actually gavo me a poslsh where
Ill have to work I

And Iho b slanders shuddered with sym ¬

pathy as tho bctrncd and outraged victim of po-

litical lngratlttido swallowed his four flrjgsri of
r 0 with a face Ilka a Quaker gntVeyard Vtrrtct
JMd

The Itrlntlnu Rrtircrn Insects and Vlapts
Bir John Lubbock in liisiieimlrublo dls

oourso on A Half Century of Sclenco the first
part of which appears In tbo current number of
tho pular Science MtnitlJy thst tistlils inlcrcst
ing and beautiful fact The general result of tha
researches of the leading botanists and naturalists
prove that lo insects and especially to bees wo
owe tbo beauty of our gardens the sweetae of
our fields To their beneficent though uucodscI- -
ous sctlou flowers owe their scent and cojp r
their honey nny in many cases oven incir jorras
Their present thnpo aud varied orrnngemeMa
their brilliant colors their honey and their swett
scent aro all due to tho solccHon exercised by In-

sects

¬

In theso cases Ihe reliction between plants
and insects Is ono of mutual advantage

WnsliltiKlou 91oiiutuent Soclely
At tho meeting of tlio Monument So-

ciety
¬

In tho Corcoran Building tbero wero present
llrVt W Corcoran Mr Edward Clark Dr Toner
Mr Horatio King General William McJC Dutlh
Mr John a Harkucss Dr Daniel B Clarke After
disposing of somo corrtspopeonco tho society pro¬

ceeded to fill the vacancy in tho membership 0o
casloncd by Ihe death of Dr John B Blake 10

lamented secretary Tho name of Dr James a
Welling or this city being proposed lie was ttt
tnniinn tmnnimniudv elected a member artos
which Mr Horallo King was elected secretary Ji
portrait of thu late secretary was ordered to Uf

hung In tho offlcc nf the monument There bcltW
no other business the sontetf adjourned to mater
December


